'Application No. 10/633,937 
Response to Office Action Mailed July 21 , 2010 

REMARKS 

Claims 1-7, 9-25, 27-35, 49-57, 59-72, 74-95, and 97-130 are pending. 

I. Rejection of Independent Claims 1. 20. 49. 68. 86. 102. and 113 under 35 
U.S.C.S 103(a) 

At pages 2-4 of the Office Action, the Examiner has rejected Claims 1, 20, 
49, 68, 86, 102, and 113 under 35 U.S.C. § 103(a) as being unpatentable over U.S. 
Patent No. 4,677,552 (" Sibley ") in view of U.S. Patent No. 5,237,507 ("Chasek''). 
Applicants respectfully traverse this rejection of Claims 1, 20, 49, 68, 86, 102, and 113 
for at least the reasons discussed below. 

Applicants respectfully submit that Siblev in view of Chasek does not 
disclose or suggest all of the claim limitations of Claims 1, 20, 49, 68, 86, 102, and 113. 
See M.P.E.P. § 2143.03 ("To establish prima facie obviousness of a claimed invention, 
all the claim limitations must be taught or suggested by the prior art"). 

Siblev describes a method and system enabling traders who are members 
of one local commodity exchange to communicate and trade with other traders who are 
members of a different local commodity exchange via a satellite telecommunications 
network, using a central host computer to facilitate the routing and storing of trading 
information. Siblev summarizes this method and system as follows: "Thus, the user 
member of any one local exchange can communicate directly with the central exchange 
host to obtain market information relative to any member exchange. He can also make 
bids and offers to any other local exchange user member through his own local 
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exchange which communicates through the satellite system with the central exchange 
host and with the other selected exchange." Siblev at column 1, lines 59-66 and, more 
generally, column 1, line 46 to column 2, line 40. 

Siblev describes transactions being initiated by one trader entering his 
"position" (e.g., his bid to buy or his offer to sell a certain commodity) at his remote 
computer terminal. This bid or offer is then transmitted via satellite to the central 
exchange host computer and routed to the other participating local commodity 
exchanges. Upon acceptance of this bid or offer by another trader on any of these local 
exchanges, the central exchange host computer transmits a transaction confirmation to 
the two traders involved in this completed transaction as well as to all of the 
participating members of the two local exchanges on which the two traders involved in 
this transaction are members. See Siblev at column 7, lines 7-29. 

The following example illustrates some of the differences between the 
Siblev disclosure and the processes to which Claims 1, 20, 49, 68, 86, 102, and 113 of 
the pending Application are limited. "Trader A" on one local commodity exchange 
enters into the Siblev system his offer to sell 10,000 barrels of oil at $128 per barrel. 
This offer to sell is transmitted via the central exchange host computer to other 
participating traders on other local commodity exchanges. "Trader B" on one of these 
other local exchanges sees Trader A's offer to sell and enters his acceptance of Trader 
A's offer. That acceptance is then transmitted via the central exchange host computer 
to Trader A. Notice of the completed transaction is also transmitted by the central 
exchange host computer to all participating members of the two local commodity 
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exchanges in which Trader A and Trader B are members. Applicants respectfully 
submit that the central exchange host computer of Sibley has no role in determining 
whether Trader B (or Traders C, D, E or F, for that matter) will be the counterparty who 
first accepts Trader A's offer. 

Nothing in Siblev would suggest to a person having ordinary skill in the art 
that the central exchange host computer performs any functions that can be reasonably 
construed as "determining a winner." The central exchange host computer (i) enables 
the communication of bids and offers between traders on different local commodity 
exchanges, and (ii) serves as the device through which completed trades are confirmed 
to the two traders participating as buyer and seller in each transaction and reported to 
the other traders on the respective exchanges. 

Siblev does not teach an auction method and system of the type recited in 
any of Claims 1, 20, 49, 68, 86, 102, and 113. Instead, Siblev describes a 
communications conduit linking different local commodity exchanges to each other, with 
the capability to facilitate trading transactions between traders operating on different 
exchanges rather than only on the same exchange. Absent this inter-exchange 
communications and transactions capability, the method and system described in Siblev 
would appear to be very similar to the operations of most established local commodity 
exchanges in the world. 

Applicants submit that Claims 1, 20, 49, 68, 86, 102, and 113 are 
patentable for at least the reason that Siblev in view of Chasek fails to disclose or 
suggest all recited claim limitations of Claims 1, 20, 49, 68, 86, 102, and 113. 
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Accordingly, Applicants respectfully request that the Examiner withdraw the rejection of 
Claims 1, 20, 49, 68, 86, 102, and 1 13 and allow these Claims to proceed to issuance. 

At page 5 of the Office Action, the Examiner further states that it would 
have been obvious to a person having ordinary skill in the art at the time the invention 
was made to modify Sibley to expand "bids for providing energy" to include bids to 
provide electric power or natural gas. The Examiner points out that, while Siblev does 
not teach bidding for providing electric power or natural gas, Siblev does teach bidding 
for providing oil and gasoline. 1 However, there are meaningful distinctions between 
electric power or natural gas and oil or gasoline for the purposes of Claims 1, 20, 49, 68, 
86, 102, and 113 and Applicants have thus recited Claims 1, 20, 49, 68, 86, 102, and 
113 to state " consisting of electric power or natural gas" so as to acknowledge such 
distinctions. Accordingly, Applicants respectfully request that the Examiner withdraw 
the rejection of Claims 1, 20, 49, 68, 86, 102, and 113 and allow these Claims to 
proceed to issuance. 

In regard to Chasek . at page 4 of the Office Action the Examiner sets forth 
his grounds for rejection of Claims 1, 20, 49, 68, 86, 102, and 113 as being 
unpatentable over Siblev in view of Chasek : 

"Chasek teaches a computer-implemented method and system for 
conducting energy trades in real time, wherein energy usage from end 
users is obtained, and, based on said usage, energy trades are conducted 



1 Siblev also discloses propane. 
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via a central computer responsive to demand (C. 4, L. 15-44; C. 5, L 19, 
57-58; C. 7, L. 25-66). 

"It would have been obvious to one having ordinary skill in the art at the 
time the invention was made to modify Sibley to include transmitting 
historical energy usage data associated with the at least one reseller, or 
with the at least one customer, to at least a portion of the plurality of 
energy providers, as disclosed in Chasek, because it would 
advantageously allow the participants to estimate the demand and supply 
curve which is needed for making trading decisions, and conduct trades 
such to avoid purchasing energy at price surge, as disclosed in Chasek (C. 
5, L. 58)." 

Applicants respectfully disagree that the disclosure in Chasek supports the conclusions 
reached by the Examiner above. 

Chasek discloses a method and system for an electric utility to provide 
demand-related pricing to its customers, determined on a post-facto basis for each 
customer based on actual usage, real-time demand for the utility's power generating 
capacity, and outside temperatures at the time of such usage, all as determined within 
the utility's service area. As part of this process, a power pool central computer 
managing a power transmission grid used by multiple utilities facilitates the sale of 
excess generating capacity that one or more utilities in the pool may wish to make 
available to other utilities in the pool. 
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The system and method described in Chasek works as follows, according 
to the disclosure in C. 3, L. 41 - C. 4, L. 12 and Figure 1. Energy usage data is 
collected from meters on each customer's premises on a monthly basis and periodically 
transferred to Utility A's central computer. A similar record of electric power supplied to 
Utility A's customers by each generator in Utility A's system is recorded by associated 
meters and also periodically transferred to Utility A's central computer. [C. 3, L. 42-57] 

Additional meters are situated between Utility A's power transmission and 
distribution system and the power pool grid connecting Utility A's system with that of the 
other utilities who are members of the power pool. These meters measure any power 
Utility A may import from any other member of the pool (to meet its customers 
aggregate demand for energy) or export to any other member of the pool (if Utility A has 
excess generating capacity available at any point). The energy imported by Utility A, as 
measured by the import meter, is periodically transferred to Utility A's central computer, 
multiplied by a post facto price and then factored into Utility A's hourly energy price (for 
a specific hour). Energy exported by Utility A, as measured by the export meter, is 
periodically transferred to the power pool's central computer, where it is processed 
along with estimated upcoming demand-related prices determined in Utility A's central 
computer. Utility A's central computer also determines the post-facto hourly prices for 
energy supplied to Utility A's own customers and the hourly charge billed to each of its 
customers. [C. 3, L. 58 - C. 4, L. 12] 

The power pool's central computer receives estimates of upcoming hourly 
prices from Utility A (and from each of the other utilities in the pool), along with 
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estimates of how much energy each pool member has available to export in the 
upcoming hour. The power pool's central computer "collates and then distributes this 
information to each pool member where buy and sell decisions are made." The power 
pool's central computer also "later helps settle inter-utility accounts by splitting 
differences between the estimated price and the post-facto computed price." [C. 4, L. 
13-21] 

No historical energy usage data of any of Utility A's customers, or any group of 
its customers, is transmitted or otherwise provided by Utility A to the other utilities in the 
power pool. 

The power pool's central computer does not conduct an auction between 
prospective suppliers and consumers, but rather just provides a clearinghouse function 
for Utility A to get estimated pricing from the other utilities in the pool if Utility A needs to 
import power from the pool in an upcoming hour or expects to have excess generating 
capacity to export power instead. 

The power pool's central computer does not make any determination as to 
winning bidders (or purchasers), leaving all purchase and sale actions to be taken by 
the pool members interacting among themselves, presumably by phone, fax, or e-mail 
communications. There is no direct evidence or inference in Chasek that any of these 
buy and sell decisions are consummated via the power pool's central computer. 

The disclosures in Chasek cited by the Examiner as appearing at C. 4, L. 23-44; 
C. 5, L. 19 and 57-58; and C. 7, L. 25-66 all relate to the determination by and within 
Utility A's central computer of the post-facto price to be charged to Utility A's customers, 
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based on the customer's actual usage, the demand for generating capacity within Utility 
A's system (taking into account any power Utility A had to import for that hour), and the 
outside temperature at that time. The "price surge" appearing at C. 5, L. 59 relates to 
the adjustment in the estimated price that Utility A would charge for exported power if 
demand within Utility A's service area approaches Utility A's power generating capacity 
(generating capacity in periods of high demand is priced at a premium). This reference 
does not address the ability of another utility in the pool (who may need to import power 
for a certain hour) to avoid what may be a premium price required by Utility A if its own 
generating capacity reserve margins are low. This reference also does not address 
demand and supply curves, nor do the power pool's activities give any pool member 
sufficient information to estimate another member utility's supply and demand curve. 

The Examiner has cited the decisions in KSR International Co. v. Teleflex 
Inc. , 127 S. Ct. 1727, 82 USPQ2d 1385 (2007) ("KSR") and Sakraida v. AG Pro. Inc. . 
425 U.S. 273 (1976) as well as Ex parte Marv Smith . -USPQ2d», slip op. at 20 (Bd. Pat. 
App. & Interf. June 25, 2007) to support the Examiner's rejection of independent Claims 
1, 20, 49, 68, 86, 102, and 113. The Examiner invokes these decisions after stating the 
following on page 4 (third paragraph) of the Office Action: "Furthermore, in this case 
[that is, the pending Application Serial No. 10/633,937], each of the elements of the 
cited references combined by the Examiner performs the same function when combined 
as it does in the prior art. Thus, such a combination would have yielded predictable 
results" (bracketed portion added by Applicants). Applicants respectfully but strongly 
disagree. Before a rejection for obviousness can be sustained under the above court 
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decisions, a threshold inquiry must be satisfied to the effect that the applicable prior art, 
if combined, would disclose or suggest all of the elements in the claim limitations of the 
pending Application. For the reasons Applicants have stated above, Applicants 
respectfully submit that Sibley , when combined with Chasek. does not disclose or 
suggest all of the elements of the claim limitations in pending Claims 1, 20, 49, 68, 86, 
1 02, or 1 13. As a result, the question of whether, in the case of the pending Application, 
"each of the elements of the cited references combined by the Examiner performs the 
same function when combined as it does in the prior art" is moot. 

Applicants respectfully request that, in the event the Examiner does not 
accept Applicants' arguments in this regard, that Applicants be given a further 
opportunity to discuss with the Examiner the implications of the application of the KSR 
decision (and the related court decisions cited above) to the pending Application. In 
general, however, Applicants respectfully submit that the combination of "each of the 
elements of the cited references combined by Examiner" (in Siblev and Chasek) may or 
may not "perform the same function when combined as it does in the prior art," but the 
predictable result that such a combination yields is not the invention disclosed in the 
pending Application. Further, though Applicants agree that the KSR decision obviates 
the lower court's previous requirement that a teaching, suggestion, or motivation be 
shown to support a combination of two or more prior art references, the KSR decision 
does suggest that the teaching, suggestion, or motivation approach can be a helpful tool 
when determining whether such a combination of references is reasonable. For the 
reasons Applicants have stated above, Applicants respectfully submit that no teaching, 
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suggestion, or motivation has been shown to support a combination of Chasek with 
Siblev . 

For at least the reasons stated above, Applicants respectfully traverse the 
rejection of Claims 1, 20, 49, 68, 86, 102, and 113 in view of the additional grounds 
supporting patentability for these Claims. For these reasons, Applicants respectfully 
ask that the rejection of Claims 1, 20, 48, 68, 86, 102, and 113 be withdrawn and 
request that these Claims be allowed to issue. 

II. Rejection of Independent Claims 123 and 130 under 35 U.S.C. § 103(a) 

At pages 6-9 of the Office Action, the Examiner has rejected independent 
Claims 123 and 130 under 35 U.S.C. § 103(a) as unpatentable over Siblev in view of 
Chasek and, further, in view of U.S. Patent No. 5,136,501 (" Silverman "). Applicants 
respectfully traverse these rejections. 

With respect to the Examiner's discussion of the teachings of Siblev in 
view of Chasek (appearing on pages 6-9 of the Office Action), the Applicants 
respectfully submit that independent Claims 123 and 130 are patentable for at least the 
reasons set forth above in this Response in regard to independent Claims 1 , 20, 49, 68, 
86, 102, and 113, and the Applicants incorporate bv reference the discussion of those 
reasons into this discussion of Claims 123 and 130. 

With respect to the Examiner's discussion of the teachings of Siblev in 
view of Chasek and, further, in view of Silverman , the Applicants respectfully suggest 
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that the Examiner's reliance on Silverman to support the rejection of independent 
Claims 123 and 130 is misplaced. 

Silverman (U.S. Patent No. 5,136,501) describes a matching system for 
trading instruments in which bids are automatically matched against offers for given 
trading instruments in order to complete trades for the given trading instruments, and in 
which real time prices are subject to real time credit considerations, such as a 
counterparty credit limit between potential parties to a matching transaction. See 
Silverman at C. 3, L 16-38. 

The matching system in Silverman maintains a central database 
"consisting of all of the trading instruments available for trade, credit information with 
respect to potential counterparties and the bids and offers that are present 
throughout the system See Silverman at C. 2, L. 17-24. These bids and offers 
comprise the "order book" for the system. 

In the Office Action on page 9, the Examiner sets forth his grounds for 
rejection of independent Claims 123 and 130 in reliance on the teaching of Silverman : 

"Silverman et al. teaches a computer-implemented method and system for 
automated bidding process for commodities market, said method 
disclosing accepting a matching (by price) bid, and if order is not filled, 
continuing to accept multiple matching bids from multiple bidders until the 
order is filled (C. 21, L. 9-29). Furthermore, "accepting multiple matching 
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bids from multiple bidders until the order is filled" suggests "100% power 
needed" feature. 

Applicants respectfully disagree with the Examiner's reasoning with respect to the 
teaching of Silverman , as the Examiner applies it to the pending Application. In 
particular, the Applicants disagree that " 'accepting multiple matching bids from multiple 
bidders until the order is filled suggest the '100% power needed feature' claimed by the 
Applicants in independent Claims 123 and 130. 

The Silverman matching system describes four different order types used 
to buy or sell trading instruments: "Bids" (to buy), "Offers" (to sell), "Takes" (to buy), 
and "Hits" (to sell). Bid and Offer orders typically remain available for matching 
transactions in the system's order book until they are explicitly cancelled (or, of course, 
until they are matched up with one or more corresponding orders, resulting in a 
completed trade). "Take" and "Hit" orders, on the other hand, are typically "fill-or-kill" 
orders, meaning that they must be fully or partially filled at the time they are presented 
to the system - if no matching orders are available at that time, these fill-or-kill orders 
are cancelled (resulting in the removal of these orders from the system's order book). 
See Silverman at C. 20, L. 58 - C. 21 , L. 29. 

For example, if a Take order (an order to buy, on a fill-or-kill basis, a 
specified quantity of a certain trading instrument at a specific price) is presented to the 
Silverman system, the system will look in its order book for one or more matching Offers 
(to sell) in an attempt to find the specific quantity of the trading instrument sought by the 
Take order. Assuming that Offers and Hits are available with selling prices at or below 

13 

ME1 7539873V.1 



Application No. 10/633,937 

Response to Office Action Mailed July 21 , 2009 

the limit price set in the Take order, the system will match the orders on both sides of 
the transaction until the Take order is filled - that is, until the specific quantity set forth in 
the Take order is sold to the party entering the Take order in the system, all at or under 
the specified limit price set in the Take order. The Silverman system allows such a 
Take order to be filled by multiple Offer or Hit orders, until the specific quantity set in the 
Take order is filled (or the Take order's specified limit price is reached). See Silverman 
atC. 20, L 58-C.21, L 29. 

In Silverman , an order matching system attempts to match up orders to 
buy securities (and other trading instruments) with orders to sell. In Silverman , these 
orders each set specific quantities at specific prices to buy or sell. In the event that an 
order to buy specifies a quantity larger than is available from any one order to sell, the 
system in Silverman can try to make a match by looking at more than one order to sell 
in the system's order book in an attempt to satisfy the system participant who presented 
the large order to buy. If the system is able to find multiple offers to sell in the system's 
order book that result in a combined quantity equal to the specific quantity set in the 
order to buy, the system will have filled the large order to buy, but the system in 
Silverman is still just filling an order to buy a specific quantity (at or below a specific limit 
price). 

In contrast, bidding under the auction method and system of Claims 123 
and 130 of the pending Application is based on the future energy needs of one or more 
end users for a specific future time interval (e.g., one month, 12 months, three years, 
etc.). To give potential suppliers more precise data on which to base their bids, such 
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suppliers can be provided access to historical energy usage data associated with these 
end users. With access to this historical energy usage data, potential suppliers have a 
reasonable basis on which to estimate the likely future energy needs of the applicable 
end users (or group of end users) - and, therefore, a reasonable basis on which to 
make their respective bids. 

Within the scope of independent Claims 123 and 130, the exact quantity of 
energy that the winning providers have committed to supply to the buyer, as a result of 
the auction process, will not be known in many cases until after the specific future time 
interval (for which the winning providers are committed to supply energy to the buyer) 
has expired - which can be months or even years after the auction takes place. Only 
then will a winning provider in such cases know for certain how much energy it had 
committed, at the time of the auction, to supply to the buyer. 

The Examiner has again cited the decisions in KSR International Co. v. 
Teleflex Inc. . 127 S. Ct. 1727, 82 USPQ2d 1385 (2007) ("KSR") and Sakraida v. AG Pro. 
Inc. . 425 U.S. 273 (1976) as well as Ex parte Mary Smith . ~USPQ2d~, slip op. at 20 
(Bd. Pat. App. & Interf. June 25, 2007) to support the Examiner's rejection of 
independent Claims 123 and 130. The Examiner invokes these decisions after stating 
the following: "In this case [that is, the pending Application Serial No. 10/633,937], each 
of the elements of the cited references combined by the Examiner performs the same 
function when combined as it does in the prior art. Thus, such a combination would 
have yielded predictable results" (bracketed portion added by Applicants). Applicants 
respectfully but strongly disagree. Before a rejection for obviousness can be sustained 



ME1 7539873V.1 



15 



'Application No. 10/633,937 
Response to Office Action Mailed July 21 , 2009 

under the above court decisions, a threshold inquiry must be satisfied to the effect that 
the applicable prior art, if combined, would disclose or suggest all of the elements in the 
claim limitations of the pending Application. For the reasons Applicants have stated 
above, Applicants respectfully submit that Sibley, when combined with Chasek and 
Silverman , does not disclose or suggest all of the elements of the claim limitations in 
pending independent Claims 123 and 130. As a result, the question of whether, in the 
case of the pending Application, "each of the elements of the cited references combined 
by the Examiner performs the same function when combined as it does in the prior art" 
is moot. 

Applicants respectfully request that, in the event the Examiner does not 
accept Applicants' arguments in this regard, that Applicants be given a further 
opportunity to discuss with the Examiner the implications of the application of the KSR 
decision (and the related court decisions cited above) to the pending Application. In 
general, however, Applicants respectfully submit that the combination of "each of the 
elements of the cited references combined by Examiner" (in Sibley and Chasek and 
Silverman) may or may not "perform the same function when combined as it does in the 
prior art," but the predictable result that such a combination yields is not the invention 
disclosed in the pending Application. Further, though Applicants agree that the KSR 
decision obviates the lower court's previous requirement that a teaching, suggestion, or 
motivation be shown to support a combination of two or more prior art references, the 
KSR decision does suggest that the teaching, suggestion, or motivation approach can 
be a helpful tool when determining whether such a combination of references is 
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reasonable. For the reasons Applicants have stated above, Applicants respectfully 
submit that no teaching, suggestion, or motivation has been shown to support a 
combination of Siblev with Chasek and with Silverman . 

Applicants respectfully submit that independent Claims 123 and 130 are 
patentable for at least the reasons set forth above (including, without limitation, the 
matter incorporated above by reference with regard to the discussion regarding 
independent Claims 1, 20, 49, 68, 86, 102, and 113). Accordingly, Applicants 
respectfully request that the Examiner withdraw the rejection of independent Claims 123 
and 130 and allow these Claims to proceed to issuance. 

III. The Dependent Claims - Claims 2-7. 9-19. 21-25. 27-35. 50-57. 59-67. 69-72. 
74-85. 87-95. 97-101. 103-112. 114-122. and 124-129 

Applicants believe that independent Claims 1, 20, 49, 68, 86, 102, 113, 
123, and 130 are patentable for at least the reasons stated above. Applicants, therefore, 
believe that each of the dependent Claims 2-7, 9-19, 21-25, 27-35, 50-57, 59-67, 69-72, 
74-85, 87-95, 97-101, 103-112, 114-122, and 124-129 is patentable at least by virtue of 
its dependency on the respective patentable base claim, i.e., independent Claims 1, 20, 
49, 68, 86, 102, 113, 123, and 130. Accordingly, Applicants respectfully request 
withdrawal of all rejections to dependent Claims 2-7, 9-19, 21-25, 27-35, 50-57, 59-67, 
69-72, 74-85, 87-95, 97-101, 103-112, 114-122, and 124-129 and the allowance of 
these claims. 
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In addition, Applicants believe that each of the dependent claims 2-7, 9-19, 
21-25, 27-35, 50-57, 59-67, 69-72, 74-85, 87-95, 97-101, 103-112, 114-122, and 124- 
129 are patentable by virtue of the elements recited in such claims and respectfully 
traverse the rejections made to each respective dependent claim. Applicants submit 
the following as examples of these additional grounds for patentability (which are not 
intended to be exhaustive of all arguments in support of patentability of such dependent 
claims) and respectfully request allowance of all pending dependent claims. 

a. Rejection of Dependent Claims 13, 16, 29, 62, 65, 78, and 80 under 35 U.S.C. 
§ 103(a) 

At page 5 of the Office Action, the Examiner has rejected Claims 13, 16, 
29, 62, 65, 78, and 80 under 35 U.S.C. § 103(a) as being unpatentable over Siblev in 
view of Chasek . Applicants respectfully traverse this rejection of Claims 13, 16, 29, 62, 
65, 78, and 80 in view of at least an additional ground supporting patentability for these 
Claims. 

First, the Examiner suggests that "conducting a trade of energy via the 
auction indicates ability to supply the contracted volume of energy." From this 
statement, it appears that the Examiner has equated the type of transactions enabled 
by the method and system in Siblev to the type of transactions enabled by the method 
and system described in the pending Application. However, the transactions described 
in Siblev are typical of an established commodity exchange. Trades are entered into by 
the user members (traders) in order to buy or sell a specific quantity of a particular 
commodity at a specific price. In every completed trade in the Siblev method and 
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system, the seller is contractually committed to supply the buyer with the specific 
quantity of the desired commodity - no more, no less. In order to accumulate large 
quantities of a particular commodity, a buyer may have to enter into several trades, 
each with its own specific price, volume, delivery and settlement terms. 

The subject matter of Claims 1, 20, 49, 68, 86, 102, and 113 relates to an 
energy auction process enabling the procurement of electric power or natural gas by or 
on behalf of at least one buyer (for example, one or more resellers or end users, 
including end users who are customers of a reseller). Bidding under this auction 
method and system is based on the future energy needs of one or more of these buyers 
(if the buyer is a reseller, then on the future energy needs of some or all of the end user 
customers of this reseller) for a specific future time interval (e.g., one month, 12 months, 
three years, etc.). To give potential suppliers more precise data on which to base their 
bids, such suppliers can be provided access to historical energy usage data associated 
with these buyers (again, if the buyer is a reseller, then the historical energy usage data 
associated with some or all of the end user customers of this reseller). With access to 
this historical energy usage data, potential suppliers have a reasonable basis on which 
to estimate the likely future energy needs of the applicable end users (or group of end 
users) - and, therefore, a reasonable basis on which to make their respective bids. 
This is very different from the method and system disclosed in Sibley, where a seller 
agrees to sell to the buyer, and the buyer agrees to buy from that seller, a specific 
amount of a commodity (e.g., 10,000 barrels of crude oil at $128 per barrel), regardless 
of the buyer's actual future usage. 
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Within the scope of independent Claims 1, 20, 49, 68, 86, 102, and 113 
the exact quantity of energy that the winning providers have committed to supply to the 
buyer, as a result of the auction process, will not be known in many cases until after the 
specific future time interval (for which the winning providers are committed to supply 
energy to the buyer) has expired - which can be weeks or even months after the 
auction takes place. Only then will a winning provider in such cases know for certain 
how much energy it had committed, at the time of the auction, to supply to the buyer. 

Second, Applicants respectfully submit that Siblev in view of Chasek does 
not disclose or suggest the feature of "at least one standard unit or block of power or 
natural gas" as such is recited in dependent Claims 13, 29, 62 and 78. Dependent 
Claims 13, 29, 62 and 78 refer to an auction process in which bidders are able to submit 
bids to provide "at least one standard unit or block of power or natural gas." In addition, 
Claims 13, 29, 62 and 78 depend on Claims 1, 20, 49, and 68, respectively, each of 
which recite an auction process based on the future energy needs of at least one buyer 
(e.g., one or more resellers or end users, including end users who are customers of a 
reseller). Because Claims 13, 29, 62, and 78 depend on independent Claims 1, 20, 49, 
and 68, the Applicants respectfully submit that Claims 13, 29, 62, and 78 are each 
patentable at least by virtue of their dependency on patentable Claims 1, 20, 49, and 68, 
respectively. 

Third, dependent Claims 16 and 65 refer to an auction process in which at 
least a first designated provider is to supply a specific quantity or block of electric power 
or natural gas. Because Claims 16 and 65 depend on independent Claims 1 and 49, 
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Applicants respectfully submit that Claims 16 and 65 are each patentable at least by 
virtue of their dependency on patentable Claims 1 and 49, respectively. 

With respect to Claim 80, please refer to the remarks below concerning 
the Examiner's rejection of dependent Claims 7, 56 and 71 . 

For at least the reasons stated above (and below with respect to Claim 80) 
Applicants respectfully traverse the Examiner's rejection of Claims 13, 16, 29, 62, 65, 78, 
and 80 in view of at least an additional ground supporting patentability for these Claims. 
Applicants respectfully request withdrawal of the rejection of these claims and request 
allowance thereof. 

b. Rejection of Dependent Claims 6, 15, 25, 31, 55, 64 and 90 
under 35 U.S.C. § 103(a) 

At page 5 of the Office Action, the Examiner has rejected Claims 6, 15, 25, 
31, 55, 64 and 90 under 35 U.S.C. § 103(a) as being unpatentable over Sibley (C. 5, L 
52-60). Applicants respectfully traverse this rejection of Claims 6, 15, 25, 31, 55, 64 
and 90 in view of at least an additional ground supporting patentability for these Claims. 
More particularly, Applicants assert that Siblev does not disclose or suggest the "bid 
formulation requirements" feature of Claims 6, 15, 25, 31, 55, 64 and 90. 

For the central exchange host in Siblev to facilitate trades between traders 
at different established commodity exchanges, the Siblev method and system must be 
structured to comply with all state and federal rules and regulations (including those of 
the U.S. Securities and Exchange Commission) governing trading activities on an 
exchange, such as the legal rules and regulations pertaining to best execution, 
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settlement practices, short sales, fraud prevention, etc. These rules and regulations 
generally apply to trading activities at all U.S.-based exchanges and are designed to 
protect the trading markets from fraudulent activities and unsound practices that would 
likely lead to a loss of confidence by the investing public in U.S. capital markets. 

These state and federal rules and regulations are not particularly relevant 
to the "bid formulation requirements" of Claims 6, 15, 25, 31, 55, 64 and 90 (as well as 
Claim 70). The "bid formulation requirements" of Claims 6, 15, 25, 31, 55, 64 and 90 
(as well as Claim 70) are flexible and customizable for each energy auction while, of 
course, just the opposite is true for the state and federal rules and regulations governing 
trading activities (including the SEC rules) - i.e., they are standardized as much as 
possible in order to apply broadly to any and all regulated transactions. 

For at least the reasons stated above, Applicants respectfully traverse this 
rejection of Claims 6, 15, 25, 31, 55, 64 and 90 in view of at least an additional ground 
supporting patentability for these Claims. The Applicants respectfully request the 
withdrawal of the rejections for these claims and request allowance thereof. 

c. Rejection of Dependent Claims 7, 56, 70 and 71 under 35 t/.S.C. § 103(a) 

At page 5 of the Office Action, the Examiner has rejected Claims 7, 56, 70 
and 71 under 35 U.S.C. § 103(a) as being unpatentable over Sibley (C. 7, L. 66-67). 
Applicants respectfully traverse this rejection of Claims 7, 56, 70, and 71 in view of at 
least an additional ground supporting patentability for these Claims. 
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In the Siblev method and system, a selling trader offers to sell a specific 
amount of a specific commodity at a specific price, with no regard whatsoever to the 
future usage requirements of the buying trader. 

However, in the energy auction process referred to in Claims 7, 56, 70, 
and 71, bidding by potential suppliers is based on the future energy needs of one or 
more buyers (e.g., one or more resellers or end users, including end users who are 
customers of a reseller). The bids referred to in Claims 7, 56, 70, and 71 indicate the 
quantity of electric power or natural gas the bidder is willing to offer to sell, with his bid 
based on the electric power or natural gas needed for use in the future by one or more 
buyers (e.g., one or more resellers or end users, including end users who are 
customers of a reseller). The bid formulation requirements specify the required 
elements for a bid to be considered valid including, for example, whether bids will be 
based on supplying all of an end user's energy needs during a specific future time 
interval or supplying only a portion of such needs (e.g., see the Application specification 
at page 22, line 488 to page 23, line 514). In many cases, the exact quantity of energy 
that the winning bidders have committed to supply to the buyer, as a result of the 
auction process, will not be known until after the specific future time interval has expired. 
This is very different than the basis on which bids to sell and offers to buy are made in 
Siblev . 

For at least the reasons stated above, Applicants respectfully traverse this 
rejection of Claims 7, 56, 70, and 71 in view of at least an additional ground supporting 
patentability for Claims 7, 56, 70, and 71. 
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d. Rejection of Dependent Claims 10, 27, and 75 under 35 U.S.C. § 103(a) 

At page 5 of the Office Action, the Examiner has rejected Claims 10, 27 
and 75 under 35 U.S.C. § 103(a) as being unpatentable over Siblev (C.3, L. 4-15; C. 5, 
L. 52-60). Applicants respectfully traverse this rejection of Claims 10, 27 and 75 in view 
of at least an additional ground supporting patentability for Claims 10, 27 and 75. More 
particularly, Siblev does not disclose or suggest the "decision rules" feature of Claims 
10, 27 and 75. 

The so-called decision rules the Examiner cites in Siblev are rules 
designed to standardize all trading activities passing through Sibley's central exchange 
host computer. The "decision rules" feature recited in Claims 10, 27 and 75 are rules 
designed to enable custom parameters to be imposed on the processing of the bids 
submitted by potential suppliers. These decision rules of Claims 10, 27 and 75 are 
applied by the auction moderator (or first control computer) as part of the process of 
designating winning bidders. 

For at least the reasons stated above, Applicants respectfully traverse this 
rejection of Claims 10, 27 and 75 in view of at least this additional ground supporting 
patentability for these Claims. 

e. Rejection of Dependent Claims 17, 66 and 82 under 35 U.S.C. § 103(a) 

At pages 5-6 of the Office Action, the Examiner has rejected Claims 17, 66 
and 82 under 35 U.S.C. § 103(a) as being unpatentable over Siblev in view of Chasek . 
Applicants respectfully traverse these rejections of Claims 17, 66 and 82 in view of at 

24 

ME1 7539873V.1 



• % % . f Application No. 10/633,937 

Response to Office Action Mailed July 21 , 2009 

least an additional ground supporting patentability for Claims 17, 66 and 82. More 
particularly, Sibley or Chasek does not disclose or suggest a "default provider." 

It appears that the Examiner has assumed that a default provider (as a 
trader selling a commodity) is an obvious extension of Sibley 's method and system. 
However, Applicants respectfully submit that the default provider recited in Claims 17, 
66, and 82 plays a very different role than the role played by traders selling commodities 
on established commodity exchanges. 

An exemplary default provider of Claim 17, 66 or 82 may be characterized, 
for example, as a shortfall supplier supplying electric power or natural gas to one or 
more buyers in amounts sufficient to cover the difference, if any, between the quantities 
being supplied by the designated providers and the quantities needed for use by such 
buyer(s) (e.g., one or more resellers or end users, including end users who are 
customers of a reseller). For example, in the event that one or more energy providers 
(when their respective winning bids in the auction are summed) are designated to 
supply less than 100% of the electric power or natural gas needed for future use by an 
end user during a specific future time interval, a default provider can be utilized to 
supply the remaining energy needed by that end user during such timeframe. Sibley, 
on the other hand, describes a standard commodities trading environment in which 
discrete trades are made for specific quantities at specific prices. 

For at least the reasons discussed above, Applicants respectfully traverse 
this rejection of Claims 17, 66 and 82 in view of at least this additional ground 
supporting patentability for Claims 17, 66 and 82. 

25 

ME1 7539873V.1 



- • 'Application No. 10/633,937 



Response to Office Action Mailed July 21, 2009 

IV. Remaining Rejections 

Applicants respectfully submit that any and all remaining rejections 
presented in the Office Action are believed to be moot, because Applicants respectfully 
submit that all pending claims are patentable at least by virtue of the arguments made 
above, and comments concerning the remaining rejections are thus believed to not be 
necessary. Applicants respectfully submit that it shall not be construed that Applicants 
acquiesce with any of the remaining rejections. Rather, Applicants reserve the right to 
argue the patentability of each claim on its own merit with respect to any and all 
rejections. 



In view of the foregoing amendments and remarks, Applicants respectfully 
request allowance of all pending claims, i.e., Claims 1-7, 9-25, 27-35, 49-57, 59-72, 74- 
95, and 97-130. Applicants thank the Examiner for his attention to this Application. 

Respectfully submitted, 
Geophonic Networks, Inc. 



CONCLUSION 




Dated: January 21, 2010 



By: Jack J. Johnson 
President 

Geophonic Networks, Inc. 



158 Chateau Thierry Avenue 
Madison, New Jersey 07940 
Telephone: (973)410-1500 



ME1 7539873V.1 



26 



